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(f) Funding of new State agencies.
Funds will be awarded to new State
agencies in accordance with §248.5.

(g) Administrative funding. A State
agency shall have available for admin-
istrative costs an amount not greater
than 17 percent of total FMNP funds.
The 17 percent administrative cost lim-
itation shall not apply to any funds
that a State agency may contribute in
excess of its minimum matching re-
quirement. A State agency may use
any non-Federal contributions in ex-
cess of the 30 percent (or the nego-
tiated percentage for those Indian
State agencies that received a lower
amount) matching requirement for
food and/or administrative costs.

(h) Market development. A State agen-
cy shall be permitted to use not more
than 2 percent of total program funds
for market development or technical
assistance to farmers’ markets if the
Secretary determines that the State
intends to promote the development of
farmers’ markets in socially or eco-
nomically disadvantaged areas, or re-
mote rural areas, where individuals eli-
gible for participation in the program
have limited access to locally grown
fruits and vegetables.

(i) Transfer of funds. A State agency
may use not more than 5 percent of the
Federal FMNP funds made available
for the fiscal year to reimburse ex-
penses incurred by the FMNP during a
preceding fiscal year. The State agency
shall provide such justification for its
request to spend back funds under this
paragraph as FNS may require.

(j) Recovery of unused funds. State
agencies shall return to FNS any unex-
pended funds made available for a fis-
cal year by February 1 of the following
fiscal year.

(k) Reallocation of funds. Any funds
recovered under paragraphs (d)(3) and
(j) of this section will be reallocated in
accordance with the appropriate meth-
od determined by FNS.

[69 FR 11517, Mar. 11, 1994, as amended at 60
FR 49747, Sept. 27, 1995; 60 FR 57148, Nov. 14,
1995; 64 FR 48076, Sept. 2, 1999]

§248.15 Closeout procedures.

(a) General. State agencies shall sub-
mit to FNS a final closeout report for
the fiscal year on a form prescribed by
FNS on a date specified by FNS.

§248.15

(b) Grant closeout procedures. When
grants to State agencies are termi-
nated, the following procedures shall
be performed in accordance with 7 CFR
part 3016.

(1) FNS may disqualify a State agen-
cy’s participation under the FMNP, in
whole or in part, or take such remedies
as may be appropriate, whenever FNS
determines that the State agency
failed to comply with the conditions
prescribed in this part, in its Federal-
State Agreement, or in FNS guidelines
and instructions. FNS will promptly
notify the State agency in writing of
the disqualification together with the
effective date.

(2) FNS may disqualify the State
agency or restrict its participation in
the FMNP when both parties agree
that continuation under the FMNP
would not produce beneficial results
commensurate with the further ex-
penditure of funds.

(3) Upon termination of a grant, the
affected agency shall not incur new ob-
ligations after the effective date of the
disqualification, and shall cancel as
many outstanding obligations as pos-
sible. FNS will allow full credit to the
State agency for the Federal share of
the noncancellable obligations prop-
erly incurred by the State agency prior
to disqualification, and the State agen-
cy shall do the same for farmers/farm-
ers’ markets.

(4) A grant closeout shall not affect
the retention period for, or Federal
rights of access to, FMNP records as
specified in §248.24(b) and (c). The
closeout of a grant does not affect the
responsibilities of the State agency re-
garding property or with respect to any
FMNP income for which the State
agency is still accountable.

(5) A final audit is not a required part
of the grant closeout and should not be
needed unless there are problems with
the grant that require attention. If
FNS considers a final audit to be nec-
essary, it shall so inform OIG. OIG will
be responsible for ensuring that nec-
essary final audits are performed and
for any necessary coordination with
other Federal cognizant audit agencies
or State or local auditors. Audits per-
formed in accordance with §248.18 may
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§248.16

serve as final audits providing such au-
dits meet the needs of requesting agen-
cies. If the grant is closed out without
an audit, FNS reserves the right to dis-
allow and recover an appropriate
amount after fully considering any rec-
ommended disallowances resulting
from an audit which may be conducted
later.

§248.16 Administrative appeal of State
agency decisions.

(a) Requirements. The State agency
shall provide a hearing procedure
whereby recipients, local agencies and
farmers/farmers’ markets adversely af-
fected by certain actions of the State
agency may appeal those actions. A re-
cipient may appeal disqualification/
suspension of FMNP benefits. A local
agency may appeal an action of the
State agency disqualifying it from par-
ticipating in the FMNP. A farmer/
farmers’ market may appeal an action
of the State agency denying its appli-
cation to participate, imposing a sanc-
tion, or disqualifying it from partici-
pating in the FMNP. Expiration of a
contract or agreement shall not be sub-
ject to appeal.

(b) Postponement pending decision. An
adverse action may, at the State agen-
cy’s option, be postponed until a deci-
sion in the appeal is rendered.

(1) In a case where an adverse action
affects a local agency or farmer/farm-
ers’ market, a postponement is appro-
priate where the State agency finds
that recipients would be unduly incon-
venienced by the adverse action. In ad-
dition, the State agency may deter-
mine other relevant criteria to be con-
sidered in deciding whether or not to
postpone an adverse action.

(2) In a case where a recipient appeals
the termination of benefits, that re-
cipient shall continue to receive FMNP
benefits until the hearing official
reaches a decision or the expiration of
the current FMNP season, whichever
occurs first. Applicants who are denied
benefits may appeal the denial, but
shall not receive benefits while await-
ing the decision.

(c) Procedure. The State agency hear-
ing procedure shall at a minimum pro-
vide the recipient, local agency or
farmer/farmers’ market with the fol-
lowing:
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(1) Written notification of the ad-
verse action, the cause(s) for the ac-
tion, and the effective date of the ac-
tion, including the State agency’s de-
termination of whether the action
shall be postponed under paragraph (b)
of this section if it is appealed, and the
opportunity for a hearing. Such notifi-
cation shall be provided within a rea-
sonable timeframe established by the
State agency and in advance of the ef-
fective date of the action.

(2) The opportunity to appeal the ac-
tion within the time specified by the
State agency in its notification of ad-
verse action.

(3) Adequate advance notice of the
time and place of the hearing to pro-
vide all parties involved sufficient time
to prepare for the hearing.

(4) The opportunity to present its
case and at least one opportunity to re-
schedule the hearing date upon specific
request. The State agency may set
standards on how many hearing dates
can be scheduled, provided that a min-
imum of two hearing dates is allowed.

(5) The opportunity to confront and
cross-examine adverse witnesses.

(6) The opportunity to be represented
by counsel, or in the case of a recipient
appeal, by a representative designated
by the recipient, if desired.

(7) The opportunity to review the
case record prior to the hearing.

(8) An impartial decision maker,
whose decision as to the validity of the
State agency’s action shall rest solely
on the evidence presented at the hear-
ing and the statutory and regulatory
provisions governing the FMNP. The
basis for the decision shall be stated in
writing, although it need not amount
to a full opinion or contain formal find-
ings of fact and conclusions of law.

(9) Written notification of the deci-
sion in the appeal, within 60 days from
the date of receipt of the request for a
hearing by the State agency.

(d) Continuing responsibilities. Appeal-
ing an adverse action does not relieve a
farmer/farmers’ market or local agency
permitted to continue in the FMNP
while its appeal is pending, from re-
sponsibility for continued compliance
with the terms of the written agree-
ment or contract with the State agen-
cy.
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